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The aim of this article is to explore the Constitutional and Satutory Rights of the
individuals to acquire and disseminate information in all its contours and perspectives.
These rights ae legally couched in terms of mandates, which are primarily, directed
against the Sate, its instrumentalities and even against private individuals. This article
has been written to provide a ready made analysis and base to the Central Information
Commission regarding the informational rights of citizens of India. It may provide an
insight of the applicability of the Right to Information Act, 2005 (RTIA-05) in India.

. INTRODUCTION

The right to impart and receive information is a species of the right to freedom of
gpeech and expresson guaranteed by Article 19(1) (@) of the conditution of India A
ctizen has a Fundamentd Right to use the best means of imparting and receiving
information. The State is not only under an obligation to respect the Fundamenta Rights
of the citizens, but aso equaly under an obligation to ensure conditions under which the
Right can be meaningfully and effectivdy be enjoyed by one and dl. Freedom of speech
and expresson is badc to and indivisble from a democratic polity. A true democracy
cannot exist unless dl citizens have a right to participate in the affairs of the polity of the
country. The right to paticipate in the affars of the country is meaningless unless the
citizens ae wel informed on dl Sdes of the issues, in respect of which they are called
upon to express ther views. One sded information, disnformation, misnformaion  and
non-information dl equaly creste an uninformed citizenry which makes democracy a
farce when medium of information is monopolized ether by a partisan centra authority
or by private individuas. Hence to have a representative centra agency to ensure the
viewer's right to be informed adequatdy and truthfully is a pat of the right of the
viewers under Article 19(1) (a).

1. INTERNATIONAL PERSPECTIVE

The world has moved towards universdisation of right to freedom of expresson.
In this context reference may be made to Article 10 of the European Convention on
Human Rights. Article 10 of the Convention provides tha everyone has a right to
freedom of expresson and this right shal include freedom to hold opinions and to receive
information and ideas without interference by the public authorities and regardiess of the
frontiers. Again, Articde 19(1) and 19(2) of the Internationd Covenant on Civil and
Politicdl Rights declares that everyone shdl have the right to hold opinions without
interference, and everyone shdl have the right to freedom of expresson, and this right
shdl include freedom to seek, receve and impat information of idess of dl kinds
regardless of frontiers, ether oraly, in writing or in print, in the form of at or through



any other media of his choice'. Similaly, Artide 19 of Universd Dedaration of Human
Rights, 1948 provides that everyone has the right to freedom of opinion and expresson
and this right includes freedom to hold opinion without interference and to seek, receive
and impart information and ideas through any mediaand regardless of frontiers.

[11. INDIAN RESPONSE

The Indian response towards conferment of right to information can be classfied
under the following two categories:
(& Condtitutiona response, and
(b) Statutory response.

(A) Constitutional response: Thisindudes
(i) Freedom of information under Article 19(1) (a), and
(i) Right to know under Article 21.

(1) Freedom of information under Article 19(1) (@): Article 19(1)(a) of the condtitution
guarantees to dl citizens freedom of speech and expresson. At the same time, Article
19(2) permits the State to make any law in so far as such law imposes ressonable
redrictions on the exercise of the rights conferred by Article 19(1)(@) of the conditution
in the interest of sovereignty and integrity of India, the security of the State, friendly
rdaions with foregn States, public order, decency, mordity, contempt of court,
defamation and incitement of offence. Thus a citizen has a right to receive information
and that right is derived from the concept of freedom of speech and expression comprised
in Artide 19(1) (&% It must, however, be noted that freedoms under Article 19,
induding Artide 19(1) (a), are avalable only to citizens of India An dien or foreigner
has no rights under this Article because he is not a citizen of India Thus to confer
protection upon non-citizens one has to depend upon and apply Article 21 which is
availableto dl persons, whether citizen or non-ctizen.

(2) Right to know under Article 21: Artide 21 enghrines right to life and persond
liberty. The expressons “right to life and personal liberty” are compendious terms, which
include within themsdves variety of rights and attributes. Some of them are dso found in
Article 19 and thus have two sources at the same time®. In R.P.Limited v Indian Express
Newspapers® the Supreme Court read into Article 21 the right to know. The Supreme
Court held that right to know is a necessary ingredient of participatory democracy. In
view of transnationd devdopments when digances ae dhrinking, internaiond
communities are coming together for cooperation in various spheres and they are moving
towards globad perspective in various fidds including Human Rights the expresson
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“liberty” mugt receive an expanded meaning. The expresson cannot be limited to mere
absence of bodily redraint. It is wide enough to expand to full range of rights induding
right to hold a particular opinion and right to sustan and nurture that opinion. For
sugtaining and nurturing that opinion it becomes necessary to receive information. Article
21 confers on dl persons a right to know which include a right to receive information.
The ambit and scope of Article 21 is much wider as compared to Article 19(1) (8). Thus,
the courts are required to expand its scope by way of judicid activism. In P.U.C.L v
U.O.I° the Supreme Court observed that Fundamenta Rights themsdves have no fixed
contents, most of them are empty vessds into which each generation must pour its
contents in the light of its experience. The attempt of the court should be to expand the
reach and ambit of the Fundamentd Rights by process of judicid interpretation. There
cahnot be any diginction between the Fundamenta Rights mentioned in Chapter-111 of
the conditution and the declaration of such rights on the bads of the judgments rendered
by the Supreme Court.

Further, it is wdl setled that while interpreting the conditutiond provisons
deding with Fundamenta Rights the courts must not forget the principles embodied in
the international conventions and instruments and as far as possble the courts must give
effect to the principles contained in those ingruments. The courts are under an obligation
to give due regad to the internationd conventions and norms while congdruing the
domegtic laws, more so when there is no inconsstency or conflict between them and the
domedtic law.

(B) Statutory response: Besdes conditutiond provisons we have cetan datutory
provisons dso, which confer right to information upon the citizens The notable one
among them are:

(1) Right to information in case d Food and Drugs. Section 23 riw Rule 32° of the
Prevention of Food Adulteration Act, 1954 confers on consumers of food products a right
to be informed whether or not the article of food is vegetarian or non-vegetarian. As
regards drugs and cosmetics, necessary amendments have not been made in the reevant
satute. In Ozir Husain v U.O.17 a divison bench of Dehi High court observed that it is
the Fundamenta Right of the consumers to know whether the food products, cosmetics
and drugs are of nonvegetarian or vegetarian origin, as otherwise it will violate ther
Fundamental Right under Artice 19(1) @, 21 and 25 of the conditution. The packages
of nonvegetarian products should bear a symbal giving their non-vegetarian origin; and a
package of a vegetarian product should also bear a symbol. To enable a person to practise
the beliefs and opinions, which he holds, in a meaningful manner, it is essentid for him
to recdve the rdevant information; otherwise he may be prevented from acting in
consonance with his beliefs and opinions. In case a vegetarian consumer does not know
the ingredients of the drugs or food products which he/she wishes to buy, it will be
difficult fir him/her to practise vegetarianism. Moreover, reading Article 19(1) (@) dong
with Internationa Covenant on Civil and Politicd Rights, it must be recognized that right
to freedom of speech and expresson includes freedom to seek, receive and impart
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information of ideas. Further Article 21 confers on every person right to receive
information and aso a right to know the ingredients or the congtituents of drugs and food
products. However, as far as life saving drugs are concerned a limited exception will
apply because a patient, who is suffering from serious alment, which can be fad if a life
saving drug is not administered to him, need not be informed in his own interes as to
whether or not the drug contains part of any animd as it is conducive to the preservation
of life and, therefore, in tune with Artide 21 of the conditution. Thus the High Court
issued certan directions about declarations and different coloured symbols to be
displayed on packages of drugs and cosmetics regarding their vegetarian or nor:
vegetarian origin, till anendments are made in the Act.

(2) Right to information in cases of venereal or infectious diseases. The wdfare of the
society is the primary duty of every civilized State. Sections 269 to 271 of the Indian
Pena Code, 1860 make an act, which is likdy to spread infection, punishable by
conddering it as an offence. These sections are framed in order to prevent people from
doing acts, which are likely to spread infectious diseases. Thus a person suffering from an
infectious disease is under an obligation to disclose the same to the other person and if he
falls to do so he will be ligble to be prosecuted under these sections. As a coradllary, the
other person has a right to know about such infectious disease. In Mr. X v Hospital Z8 the
Supreme Court held that it was open to the hospitd authorities or the doctor concerned to
reved such information to the persons related to the girl whom he intended to marry and
she had aright to know about the HIV Pogtive status of the appdllant.

A question may, however, be raised that if the person suffering from HIV Pogtive
marries with a willing partner after disclodgng the factum of disease to that partner, will
he gill commit an offence within the meaning of Section 269 and 270 of I.P.C. It is
submitted that there should be no bar for such a marriage if the hedthy spouse consents
to marry despite of being aware of the fact that the other spouse is suffering from the said
disease. The courts should not interfere with the choice of two consenting adults who are
willing to marry each other with full knowledge about the disesse. It must be noted that
in Mr. X v Hospital Z° a three judge bench of the Supreme Court held that once the
divison bench® of the Supreme Court held that the disclosure of HIV Positive status was
judtified as the girl has a right to know, there was ro need for this court to go further and
declare in generd as to what rights and obligations arise in such context as to right to
privacy or whether such persons are entitled to marry or not or in the event such persons
marry they would commit an offence under the law or whether such right is suspended
during the period of illness. Therefore, al those observations made by the court in the
aforesaid matter were unnecessary. Thus, the court held that the observations made by
this court, except to the extent of holding that the gppelant’s right was not affected in any
manner by reveding his HIV Podtive datus to the reatives of his fiancée, are uncaled
for. It seems that the court has redized the untenablity of the earlier observations and the
practicd difficulties, which may arise after the disclosure of HIV gatus.
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(3) Right to know about the information under the control of a public authority: In
our present democratic framework, free flow of the informaion for the citizens suffers
from severa bottlenecks induding the exiging legd framework, lack of infrastructure at
the grass root levels and an attitude and tendency of maintaining secrecy in the day to day
governmenta  functioning. To remove these unreasonable redrictions the Right to
Information Act, 2005 (RTIA-05) has been enacted by the Parliament. The Act provides
for freedom to every citizen to secure access to information under the control of public
authorities consgtent with public interest, in order to promote openness, transparency and
accountability in adminigration and in reations to maters connected therewith or
incidental thereto. The Act is in accord with both Article 19 of the condtitution as well as
Article 19 of the Universd Declaration of Human Rights, 1948.The act will enable the
citizens to have an access to information on a Sautory bass With a view to further this
objective, Section 3 of the Act specifies that subject to the provisons of this Act, every
ctizen shdl have the right to freedom of information. Obligation is cast upon every
public authority uw/s 4 to provide information and to maintain dl records condstent with
its operationa requirements duly catal oged, indexed and published.

It must be noted tha right to receive information from public authorities, which
includes judiciary, is not an absolute right but is subject to Stautory and conditutiond
redrictions. For instance, freedom to speech and expresson as provided under Article
19(1) @ of the conditution is subject to reasonable redtrictions as provided under Article
19(2). Smilarly, right to know under Article 21 can be redtricted by a procedure
established by law which is judt, far and reasonable. On the datutory side, under the
Right to Information Act, 2005 (RTIA-05), a citizen is not etitled to an absolute freedom
of informetion. In certain cases information can be withhed from a citizen. Besides the
RTIA-05 there may be other datutes dso where information may be withhed from a
citizen. For ingance, the report of an inquiry made againg a judge of High Court under
the provisons of the Judges Enquiry Act, 1968 may be withhed from the public by the
Chief Judtice of India (CJl). In Indira Jaising v Registrar General, Supreme Court of
India™ an inquiry report was made by the committee to the CJI, in respect of alleged
involvement of gtting judges of the High Court of Karnataka in certain incidents. The
petitioner seeked the publication of the inquiry report. The supreme Court held that it is
not appropriate for the petitioner to approach this court for relief or direction for release
of the report, for what the CJ has done is only to get information from peer judges of
those who are accused and the report made to the CJ is wholly confidentid. It is purely
preliminary in nature, adhoc and not find. The court further held that in a democrétic
framework free flow of information to the citizens is necessary for proper functioning,
paticulaly in matters, which form pat of public record. The right to information is,
however, not absolute There are severd aeas where such information need not be
furnished. Even the Freedom of Information Act, 2002 (now RTIA-05) does not say in
absolute terms that information gathered a any level, in any manner and for any purpose
shdl be disclosed b the public. The inquiry ordered and the report made to the CJl being
confidential and discret is only for the purpose of his information and not for the
purpose of disclosure to any other person. The court thus rgected the contention to
release the sad report. The court, however, made it clear that if the petitioner can
ubdantiate that any crimind offence has been committed by any of the judges
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mentioned in the course of the petition, appropriate complaint can be lodged before a
competent authority for taking action by complying with requirements of law.

(4) Right to information and Electronic governance: Digitd technologies and new
communication sysems have made dramdic changes in our lives Busness transactions
ae being made with the hep of computers. Information stored in dectronic form is
chegper and easer to dore. Thus, keeping in view the urgent need to bring suitable
anendments in the exiging laws to fadlitate dectronic commerce and dectronic
governance, the Information Technology Act, 2000 was enacted by the Parliament. The
am of the e-governance is to make the interaction of the citizens with the government
offices hasde free and to share information in a free and trangparent manner. It further
makes the right to information a meaningful redity. In a democracy, people govern
themsdves and they cannot govern themselves properly unless they are aware of socid,
political, economic and other issues confronting them. To enable them to make a proper
judgment on those issues, they must have the benefit of a range of opinions on those
issues. This plurdity of opinions, views and idess is indispensable for enabling them to
make an informed judgment on those issues, to know what is their true interest, to make
them regponsble citizens, to safeguard ther rights as dso the interests of society and
State. All the conditutiona courts of leading democracies have recognized and reiterated
this aspect. In U.O.I v Association for Democratic Reforms'® the Supreme Court
observed that the citizens of India have a right to know every public act, everything that
is done in public way by the public functionaries. Public educetion is essentid for
functioning of the process of popular government and to asss the discovery of truth and
dgrengthening the capacity of an individud in paticipating in the decison making
process. The right to get information in a democracy is recognized dl throughout and it is
a naurd right flowing from the concept of democracy. Thus e-governance and right to
informetion are interrdlated and are two sides of the same coin. With the enactment of the
Information Technology Act, 2000 more and more trangparency is expected in
governmental  functioning by keeping people aware of the Sta€s plan, policies,
objectives and achievements.

(5) Right to know about antecedents of election candidates. In a democratic form of
government, voters are of utmost importance. They have right to eect or re-dect on the
bass of the antecedents and past performance of the candidate. For maintaining purity of
elections and a hedthy democracy, voters are required to be educated and well informed
about the contesting candidates. Such information would include assets held by the
candidate, his qudification induding educationd qudification and antecedents of his life
including whether he was involved in a crimind case and if the case is decided, its result,
if pending —whether charge has been framed or cognizance has been taken by the court.
Thereis no necessity of suppressing the relevant facts from the voters.

In U.O.l v Association for Democratic Reform®® the Supreme Court recognized
this right of the voter. The court hed that the decison making process of a voter would
include his right to know about the public functionaries who are required to be eected by
him. Moreover, Article (19) (1) @ of the condtitution provides for freedom of speech and
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expresson. Voter's speech and expression in case of eection would include cagting of
vote. For this purpose, information about the candidate to be sdected is a must. In
P.U.CL v U.0.1* the Supreme Court held that in an dection petition chalenging the
vdidity of an dection of a particular candidate, the statutory provisons would govern the
respective rights of the parties. However, voter's Fundamental Right to know antecedents
of a candidate is independent of datutory rights under the eection laws. Members of a
democraic society should be sufficiently informed so that they may cast ther votes
intelligently in favour of persons who are to govern them. There can be little doubt that
exposure to public gaze and scrutiny is one of the surest means to cleanse our democratic
governing system and to have competent legidaiures. The court further observed that
securing information on the badc detals concerning the candidates contesting for
elections to the Paliament or State legidatures promotes freedom of expresson and
therefore the Right to information forms an integrd part of Articde 19(1) @. This Right
to information is, however, quditativdy different from the right to get information about
public affars or the right to recelve information through the press or emedia, though, to
a catan extent, there may be overlgpping. The right to vote is a conditutiona right but
not merdy a dautory right; freedom of voting as distinct from right to vote is a facet of
the Fundamentd Right enghrined in Article 19(1) (a).

V. CONCLUSON

Every ditizen has a right to impart and recelve information as pat of his right to
information. The State is not only under an obligation to respect this right of the citizen,
but equaly under an obligation to ensure conditions under which this right can be
meaningfully and effectivdly enjoyed by one and dl. Right to information is basc to and
indivisble from a democratic polity. This right includes right to acquire information and
to dissaminate it. Right to information is necessyry for sdf-expresson, which is an
important means of free conscience and sdf-fulfillment. It enables people to cortribute
on socid and mord issues It is the best way to find a truest modd of anything, since it is
only through it that the widest possble range of ideas can be circulated. This right can be
limited only by reasonable restrictions under a law for the purposes mentioned in Article
19(2) of our condtitution. Hence no redtriction can be placed on the Right to information
on the grounds other than those specified under Article 19(2). The sad right cannot be
denied by cresting a monopoly in favour of the government or any other authority™.
Human higtory is witness to the fact that dl evolution and dl progress is because of
power of thought and that every atempt at thought control is doomed to falure. An idea
can never be killed. Suppresson can never be a successful permanent policy. It will erupt
one day. The Condtitution of India guarantees freedom of thought and expresson and the
only limitation being a law in terms of Article 19(2) of the conditution. Thought control
is dien to our conditutiona scheme. Further, people a large have a right to know in
order to be able to take part in a participatory deveopment in the indudrid life and
democracy. Right to know is a basc right which people of a free country aspire in the
broaden horizon of the right to life in this age on our land under Artice 21 of the
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Condtitution. That right has reached new dimensions and urgency. Thet right puts grester
responsibility upon those who take upon the responsbility to inform.

Thus it can be concluded that citizens'® have a right to information and right to
know about public affars and governmentd functioning. The legidature, redizing the
need and urgency of this requirement, has shown its sengtivity and pogtive atitude by
conferring upon citizens of India various dautory rights, which advance the Right to
information and expand its horizons to the deserving limits.

16 perhaps all “Persons’, and not merely the “Citizens”, by virtue of Article 21.



